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PREFACE

The Centre for Securi#knalysis oganized a Public Lecture on tReght to
Information on October 27, 2007 by Mr. Wajahat Habibullah, Chief
Information Commissioner of Indidr. T.S. Krishnamurthy, former Chief
Election Commissioner of India, presi over the evenfihe Lecture was
organized to provide an insight into the rights, obligation and privileges under
theAct. The proceedings of the event are summarised in this bulletin.

About the Speaker

Mr. Wajahat Habibullah is the first Chief Information Commissioner of India
since October 2005. He was previously SecreMnyistry of Panchayati Raj;
Secretary Ministry of Textiles; and Secretaryfpepartment of Consumer
Affairs. Mr. Habibullah was Senior Fellownited 3ates Institute of Peace,
Washington DC, working on “Kashmiithe Problem & its Resolution” in
2003-04. He has also held the positions of OSD and then Direat@ahadur
Shastri NationalAcademy of Administration, Mussoorie; Minister
Community Affairs and Minister Education, at the Embassy of India,
Washington DC; SecretgriRajiv Gandhi Foundation; ameiministrator of
the UnionTerritory of Lakshadweep. He has served in ttaeeSof Jammu &
Kashmir in various capacities for over sixteen years.

Mr. Habibullah is a recipient of the Rajiv Gandtward for Excellence in
Secularism in 1994 and the Gold Medal for Distinguished Service from th
Governor of Jammu & Kashmir in 1996. He studied at Doon Schaol, S
Stephen's College and the University of Delhi before joining the IAS in 1968
He has a Certificate in Frontiers in Infrastructure Finance froVenke Bank
Institute, Goa. His recent publications includashmiris and the Kashmir
Conflict, Review Essayndia ReviewJuly 2004 and@ he Political Economy of
the Kashmir ConfligtSpecial Report 121, USN®ashington DC, June 2004.
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THE RIGHT TO INFORMATION

I ntroduction
Mr. T.S. Krishna Murthy
Former Chief Election Commissioner of India
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| have just completed a book titled 'Amazing Democracy’, where | havg
given a specific place of importance to the role of information in shaping
democracy Today there is not only informationflalence and information
imperialism but also disinformation imperialism. Just as we get the right
information, we also get wrong informatioMVhen we look at the history of
democracies or even the history of all rulers, we find that many of them
perished as a result of failing to disclose their policies and principles of
administrationToday there is a definite view that information does not belong
to the Sate, the government servants or the politicidngrmation belongs to
the people and the success of any denoyadapends on how information is
made available to the peopl®r. Wajahat Habibullah is an eminent speaker
on the subject of the Right to Information being the man who made history by
becoming the first head of the system that aims atimplementing this Right.

Mr. Wajahat Habibullah
Chief Information Commissioner of India

Right to Information is a subject that is of very great interest to every Indian and
a subject towards which | have developed a growing commitfeaRight to
InformationAct was introduced by the BWRyjovernment but the fact remains
that thisAct is not simply a\ct of the government or act of the legislature
but it is really arAct that belongs to all of us- the people of Indihe Act
however is new and there are some misunderstandings about it. Mahatma
Gandhi had once said’he eal Swaraj will come not by the acquisition of
authority by a few but by the acquisition of capacity by alegst authority
when abused This quote highlights the fact that in a democradprmation
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belongs to all.In the Constitution of Indidrticle 19(1)A outlines the freedom

of expression and the right to information has been included in multiple
Supreme Court pronouncements. But in spite of the right to information being
included in lawthere was no means prescribed regarding the access to such
information.

The origins of the Right to Informatidxct are linked to the revolution
in InformationTechnology in the late 1980s when the government monopoly
on information ended with the privatisationT®f channels and newspapers.
Earlier it used to be the Government, the Ministry of Information &
Broadcasting, the Information fitfers, the Information Department and the
State Governments who were approached to seek information. Reeling in the
benefits of the information age, people now only bothered to know what the
official point of view was on the facts of a particular subject rather than seeking
the facts themselveds information started to trickle down to the public, there
was a demand for more facts and when these facts were not disclosed, the iflea
of asking for information and making it the duty of the government to actually
divulge this information gained importanées a result we had the Freedom of
Information Act in 2002 by the NDAgovernment. But this act was never
implemented and it became an election is§he.URA Government made the
implementation of thidct an election promis&/hen they came to power they
went a step ahead and introduced the Right to Informatitin 2005.

The Right to InformatioAct 2005 acknowledges thddemocracyequires an
informed citizenry and transpancy of information which arvital to its
functioning and also to contain corrupti@nd to hold Governments and their
instrumentalities accountable to the goverrted.

Democracy in the words éfbraham Lincoln is of the people, for the people
and by the peopleln other words, all the information that the government
holds also belongs to the peop&hen Prime Minister Manmohan Singh
introduced the Bill for the Right to Information in the Parliament he shid
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believe that the passage of this Bilill see the dawn of a new era in our
processes of governance, an era of performance and efficeameya which

will ensue that benefits of gwth flow to all sections of our people, an era
which will eliminate the scoge of corruption, an era which will bring the
common man's concern to the heart of abblqasses of governance, an era
which will truly fulfil the hopes of the founding fathers of our Republic.”
Unless public concern is at the heart of policymaking, our country cannot be
full democracy and hence the Right to Informatiwat is the instrument
through which government has tried to bring that concern to the heart ¢
governance. In fact the whole history of Freedom of Information develope
around this concerf.he first country to introduce this fréem in 1776 was
Sweden.After which in the 1950s, nearly after two centuries, Finland brought
out a law on the public character of thdicdl documents and Denmark
followed suitin the 19703 he United &tes oAmerica, which is hailed as the
oldest democracy introduced thet only in 1966 and later with an amendment
in 1974 The United Kingdom introduced tAet in 2000 but took five years to
enforce the sameThe contrast between all theSets and thé\ct in India is

that all the above afg eedom of InformationActs but in India it is th&ight to
Information Act.

Information according to Section 2(f) of the Right to Informatat 2005
means any material in any form includingecods, documents, memos, e-
mails, opinions, advices, @ss eleases, caulars, oders, logbooks, contracts,
reports, papers, samples, models, data material held in any elecir form and
information elating to any private body which can be accessed by a publig
authority under any other law for the time being irc&rl invite your attention

to the last portiondny private body which can be accessed by a public authority
under any other law for the time being indgr This highlights the key concepts

of accountability public authority right of any citizen to have access to
information and the corresponding duty of the government to make ke
information availabletoall. Oncetheinformation is made available, itis also the
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responsibility of NGOs and the media to ensure its proper use because how that
information is used is also a vital concern for every citizen.

Under Section 4 of théct, every public authority shallmaintain all its
recods duly catalogued and indexed in a manner and the form which
facilitates the right to informationnder thisAct and ensuw that all ecods

that are appopriate to be computerizedgrwithin a easonable time and
subject to availability ofe@souces, computerized and connectedtiygh a
network all over the country on diféart systems so that access to secbids

is facilitated” This section capitalizes on what | consider to be one of the most
spectacular achievements in half a century in our country- the software
revolution in IndiaThis is an excellent way of cutting down the costs incurred
both for pursuing as well as retrieving informatidrhe Department of
Information Technology is already setting up Common Service Centres in
hundreds of villages across the countrg #re Ministry of Panchayati Raj is
making the Internet available to every Panchaiya. Panchayat becomes the
concrete local point for this whole mess.The Information Commission is
also adopting E-AdministratioAll papers of the Commission will become e-
documents and soon people can make =gwa the Internet, receive answers
and pay their fees on the Internet. Even the first and second appeal and the
respective responses can be made on the Int@itme@main reason today for
not getting the required information is either it is not accessible or it is very
difficult to find. There is a law that makes information that is 20 years old
disclosable to all except in very few caddss has led to many applications for
information regarding the 1965 and 1971 waitse problem arises from the
fact that these documents are in such a frail state that they are not accessiple.
Computerization of all these docunte has the advantage of solving this
problem.

Some definitions under tiAeet require particular attentioA.PublicAuthority
according to théAct, means any authority or body or institution of self-
government established or constituted
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1. byorunderthe Constitution;
2. Dbyany other law made by Parliament;
3. byany otherlaw made byse Legislature;

4. Dby notification issued or order made by the appropriate Government, ar|d
includes any

(i) bodyowned, controlled or substantially financed;

(i) Non-Government @anization substantially financed, directly or
indirectly by funds provided by the appropriate Government;

A public authority is therefore not only a government department; but any body
that is ascertained by notification of government also becomes the publ|c
authority Non-government granizations which are substantially financed
directly or indirectly through funds provided by the government or in keeping
with the government laid principles are also public authorities.

Similarly, according to Section 2(j) the Right to Information includes the right
to:

1. inspectworks, documents, records.
2. take notes, extracts or certified copies of documents or records.
3. take certified samples of material.

4. obtain information in form of printouts, diskettes, floppies, tapes, video
cassettes or in any other electronmd® or through printouts.

Coming to the process of applying for infaation the following are the steps
involved:
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5.
6.

If there is going to be a cost involved hine Public Information Giter is
expected to write to the applicant regarding the amount involved and the time
period that is involved in this process of the PIO intimating the applicant an
the payment of the said amount is exempted from the 30 days time lmit.

cases of a delayed response, i.e. information not given within the specifigd
time, the PIO cannot chge a fee.

There is some information that is not discloseable byAawording to Section
8thisincludes:

1.

Application to be submitted in writing or electronicalyith prescribed
fee, to Public Information Giter (P10).

Envisages PIO in each department/agency to receive requests and provide
information. Assistant PIO at sub-district levels to receive
applications/appeals/ complaints. Forward to appropriateTPi€xse will

be existing dicers.

Information to be provided within 30 dayk8 hours where life or liberty is
involved; 35 days where request is giveAsst. P10, 40 days where third
party is involved and 45 days for human rights violation information from
listed security/ intelligence agencies under Schedule I1.

Time taken between intimation andcaptance of additional fees
excluded from the time frame-(Section 7(3))

No action on application for 30 days is a deemed refusal-( Section 7(2) )

No fee for delayed response-(Section 7(6))

~

information, disclosure of which would prejudicially fedt the
sovereignty and integrity of India, tisecurity, strategic, scientific or

economic interests of the Sate, relation with foreign tate or lead to
incitement of an dénce.
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information which has been expressly forbidden to be published by an
court of law or tribunal or the disclosure of which may constitute contemp
of court.

information, the disclosure of which would cause a breach of privilege o
Parliament or thet&te Legislature;

information including commercial confidence, trade secrets or
intellectual property, the disclosure of which would harm the
competitive position of athird party, unless the competent authority is
satisfied that layer public interest warrants the disclosure of such
information;

information available to a person in his fiduciary relationship, unless the

competent authority is satisfied that thg&&rpublic interest warrants the
disclosure of such information;

information received in confidence from foreign Government

information which would impede the process of investigation or
apprehension or prosecution dfesfders;

cabinet papers including records of deliberations of the Council of
Ministers, Secretaries and otherficérs; Provided that decisions of
Council of Ministers, with reasons and materials providing the basisto b
disclosed after the decision istaken and the matter is complete and
over”. The debate before the commission iattivhether the matter is
completed and over when it is implemented at the last level or only whe
orders have been given for its implementation.

information which relates to personal information the disclosure of which

has no relationship to any public activity or interest, or which would causé

unwarranted invasion of the privacy of the individual; In this regard, India|
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does not have a data protection act like in the United Kingdom and also
there is no law that defines personabmfation.The Commission is
currently relying on UK's date protection act.

10. Notwithstanding any of these exemptions or thiectad Secreté\ct 1923,
a public authority may allow access to informatidmublic interest in
disclosure outweighs the harm to the protected interests-(Section
8(2)). This means that a department has been given the authority to
override the (fcial SecretsAct and disclose information if it feels that
public interest would be served and it outweighs the harm to the protected
interest.

Under Section 22, if there is anything inconsistent with thiei@f Secretg\ct

it is the Right to InformatioAct that will prevail. The Seconddministrative
Reform Commission has in fact recommended that tliei@fSecretsAct
should be withdrawn altogethefhe Oficial SecretsAct brings out
dramatically the dference in Publié\ct and Democratiéct. The prelude to
the Oficial SecretsAct states that this is afsct designed to protect the
government from the publidn a democragyhe governmentis the public and
you cannot have act to protect the government from itself.

Some other exemptions under &w include:
1. Information thatinfringes copyright, except of the state (Section 9).

2. Principle of severability: where practicable, part of record not exempt tg
be released-(Section 10(1)) For exampleAttteprotects from disclosure
the names of individuals who have given information in confidence to an
investigating agencyn this case, the information can be disclosed where
the name and identity of the person is not requested. Under this, the
disclosable informationis 'severed' from the identity of the individual
who gave the information, which is exempt from disclosure.
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3. Information relating to particulaintelligence and security agensies
exempt (Section- 24) except in casescofruption and human rights
violation.

4. Third party information can be released after giving notice to third party-
(Section 1(1)).

Most exempt information is to be retel after 20 years (with some exceptions
under Section 8 (3)) and information which cannot be denied to the Parliamept
or a Sate Legislature shall not be denied to any person.

How can one complain under th@IRAct 2005?The Central Information
Commission is an autonomous body set up to inquire into complaints received
from citizens. Complaints are made against the refusal to provide access|to
information and also again$tow a public authority has handled your request,
forinstance;

failure to respond to your request within 30 working days (or failure to
explain why an extension to the 45 days is needed)

failure to give you proper advice and help within the stipulated time
failure to give information in the form in which you asked for it

failure to properly explain reasons for refusing your request, for instanc
if the public authority believes that giving you information would harm a
criminal investigation.

D

The Public Information Qicer (P10) is also expected to advise the applicant
with regard to the procedure of applicatidhis law actually demands that the

P10 should help a person. For example, an 82 year old person complained|to
the Commission regarding not receiving his pension properly; the concern he

10
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put to us wasl“should be now getting a higher pensicather than wanting to
know the reason for irregularities in the pension. He certainly did not have
anyone to guide hinTherefore, | directed the PIO to advise him on how to
make his application to Right to Informatiéat seeking a higher pension.
The Commission obviously cannot get him a higher pension nor can the Right
to InformationAct but the Commission can provide him with the information
for taking appropriate action.

This Act is specially designed to encourage those below the poverty line to
participate. Unfortunately the participation is really confined to thegar

cities rather than rural areashe lack of participation by the rural areas is due

to the fact that the level of awareness is low and this is the job of the government
and the responsibility of the public authorities. Information regarding the
names of the éiters, the policies, the benefidias, all the subsidies, various
programmes of the department and how to access those programmes are to be
published within 120 days of passing #et. This includes publishing all
relevant facts regarding formulating important policies and announcing
decisions which &bct the public.This brings us to the concerns of the public.
The concern of the public can only be expressed when the public knows why
the policies have been formulated. It is this feature that brings in publi¢
participation in governments. Under Section 26 of #a it is the
responsibility of the Government to:

Develop and aanize educational programmes to advance the
understanding of the public, particularly the disadvantaged, to
exercise right to information.

encourage public authorities to participate in programmes; promots
timely/ effective dissemination of accuratdo on activities.

U

Train CPIOs (Chief Public Information fifers) and produce relevant
training materialsuser guide and related matter

11
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There has been training within the government departments for government
officials but not outside for the general public awareness. Hence, we haye
recommended to the Government that a separate institute be set up, funded by
the government, which will promote research and provide education and
training. In training Public Information @fers and producing relevant
materials, the government has done a great ddw. Centre for Good
Governance in Hyderabad has produced a lot of training material. But in so far
as the understanding of the public particularly the disadvantaged is concerngd
the work has been limitedThe other point with regard to awareness is also
compiling data and updating it regularly in a local language guide of
information which is required by law in everiag.

In conclusion, it will be apt to quote the decision of Justice Mathew in Ra
NarainVs Union of India 1975h a government ofesponsibility like ours,
whetle all agents of the public must lesponsible for their conduct, tleecan

be but few seets. The people of this country have a right to know every publig
act, everything that is done in a public why their public functionaries....to
cover with veil of seecy the commoroutine business, is not in the irgst of
public’. The Rl Act should sound the death-knell to the policies of the
colonial and the imperial times where information was kept from the public
The government is there to serve the people but not to patronize the pheple.
government servant is a public servant and public servant means service of the
public, not converting the public into servantSo the HI is the instrument
whereby government can serve the public and the public will be best served
the relationship between all components of theilaacitizenrymedia and the
public authorities, is harmonious.

if

12
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ClosingRemarks
Mr.T.SKrishnaMurthy

| have a few observations/suggestions on the Right to Informfatiohwould
suggest that the Chief Information Commission should consider the
prioritization of information. Every piece of information sought is either in
public interest or private interest. If by way of symbolic segregation the
requests for information involving public interest can be prioritized and given
quickly, the entire process can be made much mézetafe.The second point

is with regard to the exemption form disclosure of information relating to
scientific and economic interestEhere needs to be an analysis regarding how

best we can segregate information involving the interests of the country vis-a-

vis the other countries in the world and those involving the interests of the
people in the countryMaking all scientific and economic interests related
information undisclosable is something that should be reconsidénedhird

point is regarding the disclosure of information after a set period of time]
Twenty years according to the current law is too long a period and | would
suggest that it may be worthwhile to consider reducing this time limit to 1(
years in some cases. In the United Kingdom, they have a practice of issuing
white paper and green pap@&ie green paper is circulated to the public before
a decision is taken whereas the whitpgras circulated after the decisian

taken. | think India should introduce this system of the green paper and th
white paper The fourth point | would like to mention is that access to
information is recognized as a right as this means that there is a guaranteg
protection by the tate. It distances the access to information from being

merely an administrative measure to being a legally enforceable right that
cannot be narrowed or ignored at the whim of government. It creates a duty

holder on the one hand and the beneficiary of a legal entitlement on the othg
Non-disclosure of information is therefore a violation and the beneficiary can
seek legal remedyhe term 'Right’ signals that the information belongs to the

13
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public and not to the governmentlt also sets a higher standard for
accountabilityand moves legally from thda®e to the citizen reinstating the
citizen as a sovereign and not as a subjBuoe last point is whether the Right to
Information should be extended to non-governmengameationsThere is a
big debate internationally on this matter and in my opinion, the right tg
information should be applied to non-governmentglaaizations that are
funded by the government.

Mr.Wajahat Habibullah

These points are of great concefith regard to NGOs | have mentioned that
NGOs who are substantially financed directly or indirectly by the government
are included as a public authorityThe question of prioritizing has been
discussed within the commission several times. If we start prioritizing, it
makes our decisions on prioritizing subjective.f®int people may have
different priorities. It involves a dilemma. In the long run, mygatis to make

the disposal rates of our cases so good that there will not be any reason| to
prioritize. This also involves a probleffhe faster we dispose all the cases, the
faster comes the inflow of new requests because people feel they can get the
information quickly

14
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CSA PUBLICATIONS - BOOKS

INTERNATIONAL STRATEGIC DIMENSIONS

1. US and the Rising Powers: India and China
2. Maritime Security in the Indian Ocean Region: Critical Issues in Debate

CIVIL SOCIETY AND GOVERNANCE

3. Civil Society and Governance in Modern India

4. Civil Society and Human Security: South and Southeasian
Experiences

5. Civil Society in Conflict Situations

COMPREHENSIVE SECURITY

6. Public Perceptions of Security in India: Results of a National Survey
7. Economic Growth and National Security

CONFLICT RESOLUTION IN SRI LANKA

8. Conflict Resolution and Peace Building in Sri Lanka

9. Federalism and Conflict Resolution in Sri Lanka

10. Peace Process in Sri Lanka: Challenges & Opportunities
11. Conflict Over Fisheries in the Palk Bay Region

12. The Conflictin Sri Lankafhe Road\head (Forthcoming)

INDIA, EAST AND SOUTHEAST ASIA

13. Security Dimensions of India and Southéssit
14. India & ASEAN: Non-Traditional Securityl hreats

PENINSULAR INDIA

15. Security Dimensions of Peninsular India
16. Socio-Economic Security of Peninsular India
17. Essential Components of National Security
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CSA PUBLICATIONS-BULLETINS

“NuclearTerrorism and Counter Proliferation: Issues and Concerns”, “After the
Afghanistan and IragVars: Perspectives from the US”, “Indo-Pak Relation:
LimitedWar to Limited Peace?”

“UnconventionalWeapons andrhreats ofAccidents andTerrorism”, “The
Stability- Instability Paradox: Southsia and the Nuclear Future”, “Post 971
New ResearctAgenda?”, “The US and India: Divgent and Conveent
Interests”

“Conflict Prevention and Peace Building”

“Indo-Japan Relations”, “Independent Police Complaints Commission”, “Brief
on the Seminar on Security Dimensions of Peninsular India”

“Proceedings of the Seminar on Proliferation Security Initiative”
“Proceedings of the SeminarWomen and Legal Security”

“Political Islam: Image and Reality”; “UK and India on ¥erld Sage”
“Proceedings of the Seminar@mmen and Comprehensive Security”
“Global NucleaiWeapon Prospects”, “India-Pakistan Peace&®Dividends”

“Security Perspectives from Pakistan”, “Indo-US Relations: Changing
Perceptions”

“Sri Lankan Peace Process: Currertat&®s”, “Sri Lanka Today: Policy
Challenges and Dilemmas”

“Religion, Civil Society & Governanc&heAmerican Experience”, “Religion,
Civil Society & Governancé&:he Indian Experience”

“Politics of the Nuclear Deal and the US-ladRelations”

“India-US Relations”, “Japan-India Partnership in the N&sian Srategic
Dynamism”

“Environmental Security”, “National and International Security in the Context
of Globalisation”, “Economic Prosperity India, East and Southéas:
Security Dimensions”

“India-EU Relations”

“India-Japan S8ategic Partnership”, “India-UK: Econdm and Business
Partnership”

“Right to Information”

“Child Security”

“A Sustainable Future: India and Brit&iforking Together”, “India and\frica:
Issues of Globalisation and Development”,

“The Asian Security System: From Subordination to Regional Dominance”; “
NucleaWeapons and Nuclear Power”
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