WELCOME ADDRESS

Lt. Gen. V.R. Ragahvan (Retd.)

The Hondobl e Justice
ladies and gentlemen, it is my special
pleasure to welcome you. Some of you are
our regular friends and partners in the
activities of the Centre. A word about the
Centreitself: it was started two years ago,
primarily because we believed that an
organization of this nature does not exist in
Southern India or what we call Peninsular
India. We believe that Peninsular India
plays a very significant part; it is perhaps
the best-governed part of India, with the
highest GDP growth rate, greater social
concern and greater political stability.

Indeed, | think in Delhi no government can
survive without at least two of the five
Southern states being part of that world
and yet the erception of security as they
are here, do not necessarily getogpied
into the system up North. What do we
understand by security? Our idea of
security is much more than purely the
military dimensions, the military budget
and the armed forces. We believieat
security for the citizen is really the well
being of the citizen. | might remind this
informed audience that seven or eight
years ago a number of polls were
conducted by major journals and | spoke to
the editors of India Today and Outlook
etc. and ai d Owhy donot
nati onal
ten or twelve questions the voter was
asked, oOwhat worries
the voter had placed national security at
the bottom of the list, not because he
doesnoét
security means empowerment, health and
education, law and order and justice,
economic growth pattern, environment etc.
These are the components of security truly
in the beginning of this century and in all
these components women play a majo
part and yet their

security in

c aty, ebut ffoo him s e

kind of platform it deserves. Therefore, we
attach greater importance to the gender
dimension. For example the two research
fellows of the organization have made it a
point that there is a pper general
disgibutiog amongsigthem foi, it will rlPL,l“d
capacity into women to be able to take
their positions in their respective field.
Therefore, Dr. Geeta Madhavan has kindly
put together this very efficiently in the
seminar on Women and Legal Secyrit

am delighted that so many of you have
come from outside and from Chennai to
participate in this. | would like to draw
your attention to your folders, where Dr.
Geeta Madhavan, the Seminar Director has
put two or three papers and some
information sheet and she has highlighted
about violence against women in Europe.
She has given three very disturbing
examples from Spain, France and
Switzerland. Its not as if the Indian Sub
continent is a black hole, as far as women
are concerned there are many blaclkego

In all this endeavour to get that wonderful
start we could not have had a better
l naugur al Speaker
Ms. Prabha Sridevan, known for her
empathy and support and concerns for
womensoO i ssues. We
Inaugural Addres for both inspiration and
for putting down the points and the
guidelines that are necessary for us to
deliver it.
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The Hondble Justice
Raghavan and ladiesn@ gentlemen, |
comsider it a pleasure and a special
privilege to welcome Justice Prabha
Sridevan here. She needs no introduction
to the people of Chennai every one
knows that she comes from an illustrious
legal background. At a time when there
were veryfew women lawyers and | had
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nervous and overwrought by the grandeur

and the seriousness of the legal profession.
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It was at such time watching persons like
Madam Judge, who was then a lawyer,
conduct herself with gt dignity,

confidence and élan that made the new
entrants feel that we too could make a
mark in this challenging profession. Since

to violence against women as follows, |

qguot e, A The conventio
defines discrimination against women. The
definition of discrimnation includes
genderbased violence that is directed

against a woman, because she is a woman

then sheds al ways b e emnthataffecis nvenen dispropordonatety.o al |
the new comers. | am grateful to you It includes acts that inflict physical, mental
Madam for taking time off from your or sexual harm or suffer
schediles and other commitments and
being with us here this morning. The Judge of the Alberta Court of Agge

said that OEquality is
The Hono6ble (Mrs.) Juwhkithirense thPugh lour avorld idea of
Sridevan justice. It represents everything that is

| am very happy to be here to inaugurate
this seminar. Yesterday, | had the pleasure
of inaugurating a seminar at the Dr.
Ambedkar Law Universitywhere | was
told what was told just now, that they
could not think of a better speaker than
me . So I'édm hoping
will all say that you could not think of a
better speaker than a man judge to speak
on women and legal security, gender
justice, etc. | think that should be the aim
for all of us because it seems to me that
repeatedly women are asked to speak
about their rights almost as if we are
pleading for what is rightfully ours.
Though the seminar is on legal security,
my focus will be onwomen and legal
rights in my inaugural speech, human
rights, which | think, partakes of whatever
is going to be delivered during this
seminar. Not withstanding lofty ideals and
numerous International Declarations and
Conventions,  highevel rhetoric and
naming of days in the cause of women the
failure of protection of equality rights for
women must shame us all. Violence
against women is a matter of equality as it
is an offence against human dignity and a
violation of human rights. So el time
there is an act of violence, the right to
equality is violated. CEDAW specifically
calls upon the member states to pursue
policies to eliminate violence against
women. It will be easy to understand why |
call violence against women as an equality
issue. From the general recommendation
No. 19 adopted by CEDAW on the
interpretation of discrimination as it relates
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noble in a nation, and brings out the best in

its peoplerespect, tolerance, fair play and

a willingness to accommt
But why would we violate this ground

norm of equality? We are reasonable, we

can see inequality, we are fair, we are just.

Yes, we can see, t hat 60s

f oBut whahstopsdig fyjom sehirggtrighty Bul

as Justice Cardozo said
there ardorces which shape our thoughts
and they are born of inherited instincts,
traditional beliefs, acquired convictions
and the result is an outlook on life, a

conception of soci al

So each of us is actually a stream of these
currents going in the diction the currents
take us. Some important factors which
guide the direction are myths and
stereotypes. Myths and stereotypes come
in the way of our recognition of equality
rights of women. Some myths are: if a
marriage is broken the women must be at
fault; a single women must be a loose
women; a commercial sex worker cannot
complain of rape and if a women is
dressed in a particular way and is raped,
she asked for it. Myths like these have
contributed to the perpetration of injustice
to women.

Two womenwho were as qualified as the
men, if not more, were denied appointment
to be the members of an Education Trust
because the Scheme Judges thought only
men had experience. This decision was set
aside on the ground that it runs contrary to
the Rights of Equdl and also violates the



principles that we have adopted to

ourselves by being parties to CEDAW.

deadweight? Which would happen if the

women are pt in a disadvantageous

position. Judge Claire Heureux Dube of

In the city of Los Angles Department of Supr eme Court of Canada
Water and Power, Marie Manhart, the US and stereotypes are both pervasive and
Supreme Court Just i c diffieulb soerecognide hetnase ,of thdirt i s
now well recognised that employnien cultural and <collective
decisions cannot be predicated on mere very important especially in Indiewhen a
Astereotypedo I mpr e smdmea tries to asserivhartrights ard she is
characteristics of males or females. Myths t o | d, Ano, we are anywa
and purely habitual assumptions about a a s a | ady S0 pl ease d
womanodés inability torpgmhfteomanar tidgai nkiknidn dosf
of work are no longer acceptable reasons s h e S told nwe ar e

for refusing to employ qualified pl ease keep qui et 0. I
individuals or for p eaegogmegtha Vvasoos ditatioss. i0 théler e
the Supreme Court talks about the system. To continue with the quotation,
perception of women at the work place. 1 A We acquire myths and s
have read and | am sure many of you may same way we learn other attitudes and

have read the excellent autobiograpgby behaviour from  our families, our
Balancewritten by Justice Leila Skt Till colleagues, our culture and heritage in the

now she is the only Chief Justice to head a form of arts and literate; the media,

High Court. She says, when she was a jokes, music, rock videos and

h c

lawyer, her husband was a very senior
executive in a company. If the father was
working, the children knew that they
should shut up, but if the mother had
spread her ases on the table and was
working it was all right to jump on it. The
line dividing the mother and the
professional is always blurred whereas it is
very clear when it is the father or the
brother or the son. This works to the
disadvantage of women at honaad at
work place.

What are a womands h
| say woman, it includes the girl child too.
They are inalienable and integral to her
person. What is this woman entitled too?
She is entitled to full development of her
personality. She has fundantal
freedoms, the right to live, work and
engage in all social activities with dignity.
She has the right to equal participation in
political, social, economic and -cultural
life. These rights must be safeguarded and
ensured for they are indispensable fiali
national development, social and family
stability - cultural, social and economic
growth and, if | may add, security too.

How would a country forge forward, if
50% of her population were going to be
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advertisements. They are, therefore, deeply
embedded in our unconscious, even while
they inform our conscious conscience
reasoning process.
are usually generated by those who
dominate the glitical, social and
economic structures of any given society.
They are, therefore, a powerful tool for
maintaining the status quo, since they are
so firmly entrenched in the collective
cultural conscience that even the victims
of the stereotypes are apd believe in
them, and therefore accept responsibility

tboant heght s? c Wéreagsiveat i on ¢

hold that these fallacies have on our
consciousness must be removed. Many of
these baseless notions result in gender
inequity.

The time is right for intrepection. The
almost unshakeable firmness with which
these notions are embedded in our
consciousness is because they are
patriarchal assumptions and are born out
of the inability of the male psyche to
comprehend a condition peculiarly within
the experiencef the women.

Recently a workshop was conducted for
sensitising newly recruited young judges.
One of the exercises was to draw the Line

AMyt |



of Equality. This is an imaginary line and
one assess the hurdles in the way of a
particular category of individuals ni
reaching this level. The participants were
asked to imagine a person in a wheelchair,
a social activitist, a women whose brother
had raped her child and a male graduate.
They were asked to imagine all the hurdles
in their way to reach this imaginary liné
equality. The person who faced the
maximum hurdles was the woman,
whereas the person who faces virtually no
hurdles was the young male law graduate.
From this exercise it was apparent even to
the trainees, that as far as the women are
concerned her eaqlity rights are non
existent or are very minimal.

In fact, at this workshop of which | was a
faculty member, 1 had a very poignant
experience. We had asked two women
who had suffered violence to come and
speak about their experience. They were
not of couse litigants before the local
Court because that would have been unfair
as the participants were local judges. There
was this women who had had acid poured
down her throat by her husband and that is
what she had come to complain to the
judge. The workshopvas conducted four
years after the incident. And immediately
after the incident, her voice would not
have been what it normally would have
been. It would have probably improved
with therapy and when she spoke, she
probably croaked and she said the entire
courtroom laughed including the judge. |
am willing to be very generous. Perhaps
the laughter from the judge was more a
reflex action, but just imagine what
message it conveys to the woman. She
askedusohume kahan se
(where will we get jgtice) and we had no
answer. So people in power should send a
message across that they understand it is
not favouring, it is understanding.

At the Conference of International
Association of Women Judges at Dublin in
May 2002, the theme was Judicial
Creatvity. The keynote address delivered
by Dr. Angela Ward referred to the
opinion of Justice
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Is the power of innovation of any judge
when compared with the bulk and pressure
of the rules that hedge him on every side.
Innovate howeverto some extent he must,
for with new conditions there must be new
rules. All that the method of sociology
demands is that within this narrow range
of choice he shall search for social
justiceo. Pl ease do
something within the powepf only a
judge. Anybody who holds a position
where he can set things right, he or she can
easily do this. In dealing with the issue of
rights, the attitude and approach must
change. When the stagecoach has given
way to jet travel then the traveller must
change. In fact, as far as the law declared
by the Supreme Court in cases relating to
violence against women, there has been a
constant evoluton and increased
sensitivity ~and =~ understanding of the
womanoés equality
as a violence agash society, as violation
of the equality rights of the weak by the
aggressor; as an act which causes not just
physical impact but damages the woman
psychologically, mentally and emotionally.
At the Dublin Conference we shared our
experiences. An Africanudige who was a
magi strate told wus,
was on the first floor and the ground floor
was a bar. During her lunch time she could
not even go to the rest room which was on
the ground floor for fear of the crude
remarks that may be passedthg men in
the bar. So, you understand that this
inequality or this damage which the
woman suffers is not peculiar to our
country, it is universal. At the Dublin
Conference one Judge observed that
human rights are by their nature anti
i majeriafian, ndedigakg s ?tliey are to
prevent largescale governmental
violations. These become feasible when in
a given moment the abusing authority
enjoys the support of the majority. This
was in reference to the Human Rights
violation by the state. But if we consider
the human rights of women as equality
rights then they are also amhiajoritarian,
because the male component in social,
economic and political power graph is

C angjatitaram .Popilatidnnwsse ¢gha imble c a n't

right.



female ratio may be equal, no doubt, it is
indeed coming down ahit is not healthy.

Unless there is a radical change in the
attitude and willingness to recognize the
equality rights and a conscious effort on

So, when we actually talk of human rights

of women, what we are refing to is the
upholding of the womenbo
When we talk of women and human rights,

the part of all of us equality rights will we ar e actually talKking
continue to be violated. Unless one take rights as seen from three different

the oath of affirmation tgrovide support perspectives. Women have the right to be

so that the women also reaches the land of treated equally with men. This is
equality, it will not happen. A major guaranted by our fundamental rights
example of the thrust given to this goal of namely Art. 14 which the doctrine of
equality is CEDAW. The Supreme Court equality and in Art. 15 and 16 which

of Costa Rica in Calderon Vs the President guarantee equal protection and +on

of the Republic and another, hadhefd discrimination. The next perspective is the

the domestic constitutional protection of right to equality in action. This is

the free access to public post available affirmative action. We have alreadyese
equally to women and men and ruled that how far below the women are from the

the Costa Rican Government was bound to line of equality. Therefore, she has to be
give to women fAspec.i dreated differentlyfso ehat there i emualine n t
since socially they are not on equal terms in action. This is called Substantive

wit h meno. This i s e qhkgaalty, opyosed to forena equadity Thisl t s

not linear equality but equality in action. It
rendered unlawful the appointment by the
Costa Rican government of all male panel
to the Board of Directors.

With great pride, | heard at the Dublin
Conference how # international
community views the part our Supreme
Court has played in achieving the goal of
equality by harmonizing state practice with
the international conventions. Not just one
speaker but many, including the UNHCR
applauded our Supreme Court for the
forward thrust it has given in achieving
Gender Equality. But the trouble is while
its true that the Supreme Court repeatedly
gives us guidelines, it should percolate
downwards. It should reach the common
man, it should reach the roots, and in that
regardwe should all make an effort to see
the message does go.

Particular mention was made at the
landmark case, Vishaka Vs. State of
Rajastan and others, where the Supreme
Court observed, t hat
why international conventions and norms
canrot be wused for construing the
fundamental rights expressly guaranteed in
the Constitution of India which embodied
the basic concept of gender equality in all
spheres of human
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is taken care of by Art. I8 which clearly
lays down that the equality principle shall
not prevent the state from making special
provisions for women. This article
recognizes the reality that women have
been socially, economically and politically
handicapped for centuries and in order to
give them tle power to plead equally with
men, there should be affirmative action.
Finally, women are entitled to equal
treatment in personal laws. Such
provisions have been challenged time and
again on the ground that it amounts to
discrimination on the grounds of xse
Though they are defended on religious
grounds, it is evident that the scales never
tilt against the male but always against the
female. There has to be awareness
amongst us all to see the situation from
these three perspectives and to rectify the
inequdities.

While on the subject of inequality | come
back to the issue of violence and you may
wonder why. Because violence intimidates

thé vimenendronmvassertingi hercequaliy.aA& 0 n

will never see, we who are fortunate, that
the women or the girl who has suféer

inequality lacks even the language to
speak of it. How can we communicate the
injustice unless we can speak? These

a ct iwemen wndl girls who suffer violence do



not have those tools. What is the basis, the clearly not very promising. The woeful
underlying drive behind an act of violence records, for instance of Dowry Prohibition
against woran? You may think it is lust, Act makes one cynical about the success
passion, or uncontrollable sexual of any prewoman enactment. In domestic
behaviour. But you would be wrong. The violence matters, society, courts and law
basis for it is the assertion of power enforcement agencies have been more
against the women to tell you that you keen on protecting the autonomy of the
donot matter and t hahtomes wilhywnset heusivg méno:
have objections to the use of theord autonomy.

empowerment of women | think it is

because of the exertion of power by the One of the greag living judges of the
men on women over the centuries that Constitutional Court of South  Africa,
women have suffered. Let us use some Sachs J, in the State Vs Godfrey Baloy

other word, not power. It is basically a obser ved, 6in practice
power show which treats the women not as autonomy has been used to protect the
a human being but asn object without abusive husband from the actions of the
human rights which can be violated State but not the abused wife from the
wilfully and with incriminity. actions of t he husband.

privacy has contributed towards greater
What do the women expect and how opportunity for violence and justification
should we ~change to meet their for noninterference. It is believed that
expectations? The changes to be made are violence by the husband is justified in
primarily attitudinal to acknowledge that  certain circumstances and that ultimately
the women are equal @nthe rest will the family unit should be preserved. At
follow. It has been found that while all what cost should family unity be
crimes against women have violent effect, = preserved? Even if she is battered verbally,
domestic violence is more venal because it psychologically or physically? If the
is a silent stalker and the attack is repeated family unity is a prime value, why do we
by the confidence that the offence will not  have partition suits? Then we should
come to light. One ofhe myths ‘is that ensure that the property is ndivided. So
domestic violence does not happen or that the law applies differently where the
it happens only in some groups. Actually, f ami ly wunity relates to
it cuts across all known divisions; racial,  property. It deals differently where it
social, economic and geographic. In r el at es t o wo menos rig
United States vs. Dixon, it was observed, security. We know and acknowledge that a

AReal i sation of stithe maoodoperiodhtdoaneer hi s p
violenceeée. . t he s i n gupleldevea if if ressilts in theadivisian of o f

injury to women has come with jointness. (S a manos
di fficultyééAnd it maaostant tham anwoman hersedf0These are
Domestic violence is the product of questions that we should ask our selves
patriarchal tradition. At a workshop were |  during the deliberation of the seminar. |
attended as a facilitator , a trainee could wish you all success and | am very

not comprehend the coept that no one, thankful that | was mited today to share

including the husband, has the right to  my thoughts with all of you.
force himself on a women. He just could

not understand that no husband had that

right, because he thought, it is my

property. Her right over her body, her right

of physical integrity is guaranteeq lour

Constitution. We may think we have laws.

Yes, we do have laws. They are all there

on paper but the record of our laws in how

they have been translated into reality is
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SESSION | 17
RIGHTS

Chairperson: Dr. Susila Mariappan

Thi's IS t he first
Rights. Ms. S.K.Priya will speak on Child
Birth, Maintenance and Custody of
Children. Ms. Sheila Jayaprakash will
speak on Property Rights and Inheritance.
Moreover, | am very happy that | am asked
by the organizers to chair the session on
Womends Rights.
Sridevan has already elafated in her
speech on the rights of women. In fact, in
the entire world, 50% of the population are
women. In US, UK, Japan and all the
developed countries the illiteracy rate of
women is only 1% or 2%. However, in
Il ndia the
61%. That is the reason our country is still
categorised under the developing stages.
The entire
cultural development revolves around
womends devel opment .

In the entire world, the women working
force is almost one third. n t he
property, women have only one in a
hundred. As far as India is concerned 90%
of the women are working in vorganised
sectors. Women lliteracy is 61 in 100.
That is 61%. Drop out rate in higher
education is almost 78%. Women in
executive pbs are only 6%. Women in
administrative service are only 8%, in
corporate sector it is only 1%. Therefore, it
indicates indirectly that women are still in
the undeveloped or developing stage. In
addition, they are yet to know about their
rights, especial women in the village
sector. We have got plenty of rights.
Despite equality of women in social and
cultural aspects, discrimination against
women still exists. Public organizations
should come forward to free the women.
The fundamental rights of womeneayet

to be ensured. Women should have the
rights to choose their prospective husbands
and after giving birth to children, both men
and women shouldhare the responsibility
of taking care of the children. Women
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WO ME N & S have equal rights to agpticipate in the

political election. Therefore, we have
plenty of rights but at the same time,
judiciaries and the intellectuals say to
enjoy the rights women have to be bold
enough to sit along with men and work.
STReY Sholld be Ren t10VEERENGEP their
ideas with men. They should have the
capacity to guide and advice others, they
should be knowledgeable of the state,
national and international affairs. To be on
par with men, they have to build capacity,
they have to build scale. We have to try in

Ma d a g aspedsSahd! if & sefldrs®d®He dn par

with men.

Women are mainly child carers: they are

nurses, they are primary school teachers.

Local statistics show that the major role
women play in USA is being Bank Tellers.

wo me n6est i | hniaydih théyYare 'cRrinBysweepers? fn M

Russa, majority of the women are doctors.
In India, majority of the women are road

countryos pFd€ aidlin Nigerfal thed Bre Gtreét N d

food vendors. Women have to be given
important roles in all sectors. It is said,
ot el |l me , I 61 |
remember; invol e me , I 61 1
Womnéh Quduld learn a lot and they would
come up in life provided they are involved
in adequate measures.

WO

Ms. S.K. Priya

Marriage, Divorce, Guardianship and
Custody in India

After Justice
equality, Ithought | should focus my paper
on marriage and divorce viewed from the
constitution angle of equality. And as we
all now know the CEDAW, the
Convention on the Elimination of the
Discrimination Against Women, has been
bred into our constitution and the tiu
stone- the test of equality is actually the
CEDAW. Art. 16 of the CEDAW, talks
about choice in marriage. It says women
should have the right to choose if, when
and whom to marry. As already known,
our marriage and family laws are based on
religious lavs, personal laws and are

Pr abha
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different for every community. There are
some similarities; | will first deal with
those.

There is really no law that says that all
should get married. However, the thought
exists that marriage is the culmination of
your studerdhood and your entry into
adulthood. In our society it is seen
especially for women, as some pinnacle of
achievement and if
pinnacle you are not only on the shelf, but
you have failed somehow. This has its
disadvantageous consequenacaswomen.

If not married, rural women for instance,
face tremendous social pressure. You are
not considered part of society.

Culture dictates that marriage is the
ultimate aim especially for women and we
have many sayings in all languages in
India about gls and their place in society
and their need to get married. The age to
get married is dictated by law and it is
different for each community. The Hindu
law says the girls have to be 18 and the
boy 21. In Christian Law, both have to be
18. For Muslims,ts 16 and 12. Therefore,
it differs from community to community
though we do have a law that says that
child marriage is prohibited and it is
criminal activity to encourage child
marriage.

When we look at the laws themselves there
is no illegality exceptin the secular law,
the Special Marriage Act. When
conducting a seminar on the subject of
marriage, the first question | was asked by
rur al women was,
people rarely ask me about this distinction
in law. If you are an adult at 18 amdle
allowed to be an owner, to start a bank
account, if you can drive a car at 18 then
why cant you get married if you are a
man? You are already, as far as India
Majority Act is concerned, a major.
Regarding who we can marry, each
personal law governing anriage, the
Hindu, Christian, Muslim and Special
Marriage Act have different standards
about whom we can get married to. For
example in the Hindu law, you cannot
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marry someone of the same Godra or who
IS a Supenda. In most of the laws you
cannot marry a iear descendent or
ascendant, i.e. you cant marry you own
grandfather, father, mother, daughter or
son. There are also other differences, such
as in Muslim law, you can marry your first
cousin, but you cannot do that if you are a
Hindu. You can marry, bycustom, in
Tamil Nadu one type of first cousin, that is

y aofitst codinrbythe femadedire hrhetefore, t

there are cultural differences. Some of this
Is because of social conditioning and some
because of health reasons. However, it
limits the choice. Why shddi the state
dictate whom we are to marry, because all
these laws are administered by the state no
matter if it is based on religious law or not.

The other question about choice, the High
Court is flooded with several habeas
corpus petitions by parentshw insist that
their daughters have exercised their choice
in marriage, and use all sorts of means,
fake birth certificate and so on to cancel
the marriage. In case of suspicion, the
parents can approach the jurisdiction to
decide whether this was a magea by
choice or kidnapping. Even though we
believe in equality, our constitution says,
men and women are equal and there is no
law which says you cannot choose whom
to marry, culture dictates that in fact there
is hardly any choice about whom to marry.
This is heterosexual relation. When we
start talking about same sex relations there
is absolutely no choice in the law. In fact
same sexual relations are considered
criminal activity and | think we should

0 w h start W&kingaup do th2 faét dhat €Game gex

relationship are a reality in India. It is just
under the carpet now because of the
criminalisation.

When speaking about the choice of
ceremony, in Hindu law in Tamil Nadu,
there is a choice. You can choose not to
have a religious ceremony, and have a
secular cereomny and still get married
under the Hindu Act. | am talking about
the O6Suyammari at hai
there are other laws. The ceremony is
fixed, except in Muslim law, where there

Mar |



is no fixed ceremonies as marriage is a
contract. Its only Muslim law here
marriage is a contract, but it is not the
same Iin most cases again because of
culture and socialisation. Yet, it is the one
law, which actually gives a lot of freedom
of choice because anything can be stated in
the contract. Recently in the paper, rehe
was this article about a woman (Muslim
law does not recognise divorce for women,
one has to go through court as there is a
state law) who wrote about taking divorce
in the contract and every one in the family
had done the same.

In rights of marriage,there is really
nothing that says that you have certain
rights when you enter into marriage.
However, when you look at the divorce
laws, then you get an idea of the rights you
do get in marriage. You have the right to
i nher it t he
reside in the matrimonial home and to co
habit with the spouse, not to be treated
with cruelty, mental or physical, not to be
deserted without due course and some of
these are protected by the criminal law as
well. A right to maintenance during the
marriage and during a petition for divorce,
a right to congenial rights, not to live with
a person who has been convicted on grave
charges are other laws under Muslim civil
and Hindu law. Not to live with a person
who is suffering from grave incurable
diseses like mental illness and leprosy
and not to live with an impotent spouse are
some other laws. These are the types of
rights with regard to marriage and most of
them are negative, not positive rights about
what you can or cannot do.

If we look at the jdgement under divorce
courts, it is given under Hindu law and
some of the other laws, that a woman not
being able to cook is a grave problem,
because the courts think that one of the
womends duties wunder
| have seen this type of judgent. All of
this is actually dictated by social
conditioning, by the culture surrounding
all these laws. They reinforce certain
stereotypes that women are mothers, their
place is in the home, they really do not
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have much value. Even today some
employers iformally have told me that
they do not want to really employ women,
because for them, a woman is not serious
about her career, it all stops with marriage.

When we come to divorce, most of the
laws do recognize divorce on mutual
consent. They also recogei the
restitution of conjugal rights and divorce
on fault. These also are fairly uniform
thought, the legal effect may differ slightly
from law to law, but the fault is similar
However, its only the Muslim law as | said
which actually talks about contraet
relations and one of the grounds for
divorce is not being maintained according
to her status in life during marriage which
is a very valuable right and it recognises
fixed sums on divorce which the other
| aws dondt recogni se.
property, the rig
There is also a concepf maintenance but
not ‘a concept of distribution of
matrimonial property in any of the laws.
Therefore, a woman is to be maintained
even after divorce but she does not have a
right, even though one has a right in
marriage to share
She, in reality, on divorce does not get a
fair share; she only gets maintenance
which is a much lesser concept. Of course,
there is the other issues of criminalisation
of adultery and bigamy and even though
counselling is written into the family
courts act, most of the counselling is
actually mediation for settlement and not
really psychesocial counselling which
would led to a certain closure. The papers
recently published a series of cases where
women are trying to chase husbands who
had gone out of the catry and so on.
This involves years of frustration. In these
cases if there is some kind of psyeho
social counselling, women can just get on
with their lives. If at all, they get their
huslzandrta paygthem something, that & tak .
in the future.

Then we cme to guardianship. As you, all
know, in the Hindu Law the father is the
natural guardian of the child. But in recent
times, as in the Gita Hariharan case, which

t he



did not really dissolve the issue, the
mother becomes the legal guardian only in
the absencefahe father. In Hindu Law,
custody is based on the welfare of the
child and the law fixes guardianship. In
other cases, guardianship could go to
either. In Muslim Law, however, the
guardianship remains with the mother only
up certain age, when it passesthe father
and his heirs, his family. So while there is
no uniformity of the laws in this subject, in
some laws there is a clear distinction
between the male and the female, the
mother and the father, and it is not always
the welfare of the child which si
considered.

In India, the Constitution Articles 14, 15,
16 and 21 guarantee the equal protection
of laws irrespective of gender and the
protection of right and liberty and the rule
of law. The right to equality and nen
discrimination is a right proteetl under
the CEDAW, the ICCPR, and the UDHR.
When examining women's position under
the family law, it would be necessary to
apply the standards enshrined in the
Convention for the Elimination of all kinds
of Discrimination Against Women,
adopted by the i t e d
Assembly in 1979 and subsequently
ratified by India on 26 January 1993.
Womends rights are
of human rights and therefore the
responsibility for safeguarding these rights
have now been enjoined on the ratifying
states.

CEDAW is the only legally binding
international instrument dealing with the
rights of women. It is comprehensive
defining discrimination against women,
and committing state parties to work for
the elimination of such discrimination. It
recognize that background status and
class can determine discrimination and
hence has special provisions for rural
women. It is all pervasive, dealing with
diverse  aspects such as sexual
stereotyping, marriage, family economic
and social benefits, health, emplogm,
the legal system political participation,
education and maternity.
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CEDAW has also assumed greater
significance because of its own use in
recent judgments by Supreme Court to
throw light on the law, to enforce state
obligation under the convention, dn

finally to use it to frame guidelines for

which have the force of law for the
reali zation of

In  Valasamma Pall vs. Cochin
University, the Supreme Court clubbed
CEDAW and the Indian Protection of
Human Rights Act together and read them
into the constitutional fundamental rights.

The final word on the subject was stated in
Masilamani Mudaliar - v. Idol of Sri
Swaminatha Tempfein which the court
stated At he
CEDAW became integral part of the
Indian Constitution andhe Human Rights
Act" and became enforceable. The Visaka
casé€, which deals directly with sexual

harassment, has put paid to any doubts that

may remain on the enforceability of
CEDAW. Not only has the court
articulated new rights viz., right to work
with dignity in a safe working

Nat i on éesviroem,ecbutahas used CEDAW to

formulate guidelines for prevention of
sexual harassment in the workplace.

ow accepted as part
Article 16 of the CEDAW deals with the
right of choice in marriagethe right to
choose: if, when and whom to marry. We
can examine family law in India with the
rights protected by this Article as a
guideline.

Right to Choose Whom to Marry

In India, the law does not dictate to you
whom to marry. You can marry anyone of
your choice. There is no uniform civil
Code and faiity law is based on personal
law with an alternative civil law which
persons can choose to be governed by.

! Valasamma Paul vs. Cochin University1996) 3
SCC 545

2(1996) 8 SCC 525 para 18

$(1997) 6 SCC 241

womenos
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However, as we shall see, the choice
begins to get restricted by law to a greater
or lesser extent depending on whether you
choose to get marriedhder your personal
religious law or civil law. Law is not an
edifice that stands alone.

Restrictions based on religion:
If you want to get married under Hindu
law:

¥ He or she [and you] has to be a Hindu [
or a Buddhist or a Jain].

¥ You can marry a persoof a different
caste.

¥ You cannot marry a person who
belongs to the same gotra.

¥ You cannot marry aapinda[ sharing
the same ancestor unto five degrees
from the father i.e. unto gregteat
greatgreat grandfather or sharing the
same ancestor unto thdird degree
from the mother] unless there is a long
standing custom to that effect in your
family or community.

If you want to get married under
Muslim law:

1 Both the bride and groom should
be Muslims[ conversion is
allowed] or one of them could be a
Jewor a Christian.

If you want to get married under Indian
Christian law:

1 Either the bride or the groom
should be a Christian.
If you want to get married under
secular law [ civil marriage]

1 The bride and groom may be-co
religionists or belong to differén
religions.

The Wedding Ceremony

Under Hindu Law:

¥ The ceremony s
customary

according to
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rituals and practices.
¥ If saptapadi is customary in the family
or community of the bride and groom,
then it is essential.
¥ You could also chooge have
asuyamariathai seerthirthammeremony.
Suyamariathaimarriage is possible only
within Tamilnadu. No priest is necessary.
The bride and groom exchange garlands,
rings or the groom tiesthali on the bride,
and each declares his or her conderthe
marriage in the presence of
friends/relatives/others.

Under Muslim Law:

1 A maulviand witnesses should be
present to record consent of both
parties.

1 The nikahnama [contract of
marriage] should be in writing.

1 The amount ofmahr or amount
payable tothe bride should be
decided and recorded in the
nikahnama

1 Any condition or clause may be
added to thenikahnama according
to the agreement between the
parties.

Under Christian Law:

1 The ceremony may be performed:
a) by a priest
b)by a licensed Nhister/person , or
c)by a Registrar or by someone else in
his presence.
1 Every marriage must be
solemnized between the hours
of six in the morning and seven in
the evening.
The Church may grant special licenses
to solemnize the marriage abher times.
1 The marriage may be solemnized
anywhere

1 One of the persons
marriage has
to give notice in writing in a prescribed
format to any licensed Minister/ Registrar.
Indian Christians may obtain the certificate
without notice if:

intending



1) the groom is above 21 years and the
bride is 18 years neither party has a
spouse living

2) a declaration of consent to the
marriage is made by both in the
presence of witnesses.

1 The marriage may be solemnized[
within two months of the notice]:

a) in the case of aminister of the
Church of England or Scotland,
according to the ceremonies of that
Church

b) in the case of a licensed minister,
in any way he deems fit

c) before a Registrar, in the manner
desired by the parties.

1 All marriages have to be registered.

Under Civil Law:

1 The parties intending marriage
have to give notice in writing in a
prescribed format to a Registrar of
the District in which either party
has resided for more than a month.

1 The Registrar will display the
notice in his office for thirty days.

1 If no objection to the marriage has
been raised, he will solemnize the
marriage within three months of
the notice's date.

1 The parties will have to sign a
statement, attested by three
witnesses that there is no lawful
impediment to the marriage.

1 The parties mayxhoose any form
of ceremony but they will have to
say, "1, (A) take thee (B), to be my
lawful wife (or husband)" in the
presence of three witnesses.

9 The parties and witnesses will then
sign the Marriage Certificate Book
and a copy will be issued to the
parties.

Hence, there is no uniformity and a
restriction of choice based on religious and
personal law, which is condoned by the
state. Marriage under most of the personal
laws is treated as a sacrament , which
leaves very little leeway for the parties t
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choose clauses or ceremonies. The Muslim
law where marriage is treated as a contract
Is a welcome exception though in practice,
again, lack of agency and education leave
women very little choice in deciding their
marital futures. Recently, the Indian
Express newspaper interviewed one family
where the women were able to insert
divorce clauses for themselves in the
nikahnama which gave them the same
rights as men. In the matter of ceremony,
again, there is very little scope for choice,
though the civil lawpermits a religious or
customary ceremony, theuyamariathai
amendment offers an alternative to Hindus
in Tamilnadu and Indian Christians have
maximum choice by law.

Even under civil law, some states have
framed rules whereby in interreligious or
intercase marriages, the communities are
informed even when the bride and groom
are adults. This defeats the very purpose of
the civil law marriage.

Same sex marriages are not recognized in
India and the penal law punishes
intercourse by same sex couples. Such
laws not only restrict choice but are
draconian in their provisions, repressive,
unnecessary and should be removed from
the statute books.

Right To Choose When To Marry.
Restrictions on Age:

Hindu Law

1 The bride should be above 18 and
the bridegroom shodlbe above 21
years.

Muslim Law:

1 Both should have completed 15
years. If the bride is younger than
15 years, her father's consent is
essential.

Christian Law:

1 The bride should be abovel8 and
the bridegroom should be above 21
years. If the bride or groom ia
minor, the consent of the father or
guardian of a minor is necessary.

Civil Law:



1 You can marry a foreigner or an
Indian citizen in a foreign country
or in India if the bride is above 18
and the bridegroom is above 21
years.

Here again there is no unifoity in the
law. The penal law prohibits child
marriage. However, while the civil law
prohibits under age marriages, the other
laws do not.,, recognizing customary
practices. As well, where the age of
consent is 18 for women, it is raised to 21
for men, wihle the age of majority is 18 for
all citizens of India. There is no rationale
why this anomaly exists where men can
drive cars before they can get married. The
only explanation which comes to mind is
that it is a perpetuation of the stereotype
that womenshould always be younger
than their spouses.

Other restrictions:

There are other restrictions common to
both personal and civil law which are
based on capacity to consent and
prevention of incest.. Even here, there is
no rationale for the occasional
anonalies[for e.g. marriage to first cousins
of the male bloodline is allowed under
Muslim law but not under the other laws,
though Hindu customs especially in South
India permit the marriage of first cousins
and uncle and niece] except a desire to
endorse cstomary practices. Under the
personal laws, nenonsummation, mental
illness and leprosy is also a restriction
which has been opposed by human rights
activists as a restriction of choice.

The Right Not To Marry:

The guarantee of equality does protect
persons who do not choose to marry.
However, in practice, single men and
women are discriminated against in the
market, and single women are seen as easy
targets for violence and exploitation.
Conversely, married women especially
mothers are discriminatedgainst in the
area of employment and all young women
are seen as potential layfs by
employers.
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The marriage laws generally recognize the
following rights-

Rights On Marriage

To inherit the spouse's property

To reside in the marital home and

co-haht with the spouse

1 Not to be treated with cruelty,
mental or physical

1 Not to be deserted without due
cause

1 Not to cohabit with a convert to
another religion ' [under Hindu,
Muslim and Christian Law]or an
apostate[ Hindu law]

1 To maintenance [only for the wife
under Muslim/ Christian law /civil
law, for either spouse under Hindu
law].

1 To -conjugal rights [all
marital duties[ Muslim law]

7 Not to live with a person who has
been convicted on grave charges
[Muslim, civil, Hindu law].

1 Not to live with a persorwho is

T
T

laws]/

suffering from grave/incurable
mental illness or epilepsy or
leprosy.

1 Not to live with an impotent spouse
or one who wilfully refuses to
consummate the marriage.

Divorce

The recent amendments to the Indian
Divorce Act and the penal code has
broudht about a fair degree of uniformity
in Indian family law. The differences
between the civil,[ The Special Marriage
Act] Hindu [ The Hindu Marriage Act] and
Christian[ The Indian Divorce Act] law
have become very minor, almost
negligible. Under the Muslinhaw, a man
does not have to approach the court for a
divorce. However, the woman does have
to prove grounds in court [ Dissolution of
Muslim Marriages Act]. The notable
exception is the woman who adds the
talaac!|-tafweez [right to divorcejclause

to her nikaahnama.She can divorce her



husband without resort to the court on the
happening of the contingency in the
clause.

Legal Remedies

You can ask for any of the following
remedies:

1
a)

b)

T

l

For adivorce-

this may be contested/resisted by
your spouse or

you may both file a petition for
divorce by mutual consent

For restoration of conjugal
rights[ i.e. if your spouse refuses
to live with you without good
reason|

For ajudicial separation[ i.e. if
either party is unsure of a
permanent separation but would
like to live apart from the spouse]
To annul the marriage [civil,
Christian and Hindu marriages]

For a protection order under
Christian law, where a wife may
get an order protecting her
property, and earnings from her
husband and his creditors after
desertion.

For maintenance/alimony for
yourself or your children [Civil,
Christian, Hindu law]

For custody of children

Legal effects of remedies

T
T

Either spouse may remarry after a
divorce.

Both parties lose their rights to
inherit each other's property as
spouse.

Children of the marriage may
reside with either, depending on
their preference/ welfare.

Children do not lose any right to
property that they acquire by birth.
The court may grant alimony to the
children and the needy
spouse/wife.

The court cannot compel a sEau
to live with another but property of
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the recalcitrant spouse may be
attached.

Neither party may remarry after
mere separation.

Neither party needs to cohabit with
the other after separation.

Neither party loses the rights to
property that he/she had eddy
acquired by marriage.

Void marriages are not recognized
by law and the decree of nullity
granted by court is a mere
formality. Neither party acquires
any right as against the other.
Voidable marriages are valid in law
until the court issues a decreé o
nullity. Hence until the marriage is
declared void, parties acquire rights
against each other.

Children of void and voidable
marriages are legitimate but after
the decree of nullity [before in void
marriages] they do not have a right
to inherit any other relative's
property except that of their
parents.

Both husband and wife may file a
petition together for divorce.

The husband under Muslim law
does not approach the court for
relief. He can unilaterally
pronounce divorce.

Reasons for which the court maygrant

1 You have been treated with cruelty,

mental or physical. [ Cruelty is not
defined and depends on the judge's
understanding of the term. For
e.g.;, a wife's refusal to cook or
continual nagging may be
interpreted as cruelty]

husband's ass@tion with women
of ill-repute or immoral behaviour|
Muslim law]

husband attempting to force the
wife to lead an immoral life[
Muslim law]

husband disposing off the wife's
property or preventing her from



exercising her right over itf Muslim
law]

husband prventing the wife from
professing or practicing her
religion[ Muslim law]

husband neglecting one of his four
wives[ Muslim law]

You have been deserted without
due cause for a continuous period
of not less than two years [ Hindu,
Civil, Christian law]

Your spouse has converted to
another religion [under Hindu,
Muslim and Christian Law]or
become an apostate[ Hindu law]
Your spouse is undergoing a
sentence of imprisonment for seven
years or more for an offence
[Hindu, Muslim, Civil law].

Your spouse has, afterthe
solemnization of the marriage, had
voluntary sexual intercourse with
any other person [Hindu, Christian,
Civil law].

Your spouse is suffering from
grave/incurable mental illness or
communicable venereal disease or
leprosy[ for two years under
Muslim and Christian law].

Your spouse has not been seen or
heard of for seven years [four years
in Muslim law].

Your spouse has wilfully refused to
consummate the marriage [ground
for divorce under Christian law
(voidable under civil law) {under
Muslim law the wfe can sue on

this ~ ground if the non
consummation continues for three
years}].

Your husband is impotent and has
been so since the time of marriage [
void under Civil law, Christian
law, voidable under Hindu law,
ground for divorce under Muslim
law].

Your husband has been guilty of
rape, sodomy or bestiality [only the
wife can sue on this ground]
[Hindu, Christian, Civil law].

Your spouse has not resumed
cohabitation for a year [two years
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under Christian law] after the
passing of a decree of restitution of
conjugal rights [Christian, Hindu,
Civil law] or judicial separation or
awarding maintenance [to the wife]
[Hindu, Civil law].

Your husband has failed to provide
for your maintenance for two years
[Muslim law].

You were married to your husband
by your guadian when you were
below 15 years and the marriage
has not been consummated but has
been repudiated after the age of 15
years and you are below age of 18
years [Hindu and Muslim law].

You can choose any ground
recognized by Shariat to divorce
your husbandMuslim law].

Your spouse belongs to the same
gotra. [ void under Hindu law]

You spouse is a sapinda [ (sharing
the same ancestor unto five degrees
from the father i.e. unto great
greatgreatgreat grandfather or
sharing the same ancestor unto the
third degree from the mother) {
void under Hindu law unless there
is a long standing custom to that
effect in your family or
community}].

Your spouse is a blood relation or a
near relation [ (a lineal ascendant
or descendant or their spouses, a co
born of yours# or your father or
mother or

your first cousins) { void under Hindu,
Christian, Civil law} ].

M

T

T

Your spouse was legally married to
another [void under Hindu,
Christian law Civil law].

The bride was below 18 and the
bridegroom was below 21 years [
ground for proving void marriage
only under civil law].

You or your spouse were not
capable [i.e. not mentally unsound
or insane] of giving free and fair
consent [ void under Civil law,
Christian law, voidable under
Hindu law].



9 The consent of the bride ohd
groom was coerced or obtained due
to fear of physical harm or of
threats or due to fraud [voidable
under Hindu law, civil law].

1 The bride or groom was suffering
from recurrent attacks of epilepsy
or insanity[ void under Civil law]

1 Your wife was pregnanby some
other person at the time of
marriage.[voidable under Hindu
and civil law].

1 Under Christian law, a spouse may
obtain a decree for judicial
separation on the ground of
adultery, desertion or cruelty.

Adultery and Bigamy have been brought
under peal law. The procedure is
cumbersome and a wife cannot complain
against her husband's adultery. These
provisions only emphasize the gender bias
and need to be struck down. They can
remain civil offences, accessible by both
spouses.

Maintenance

In most dvorce cases, maintenance will be
awarded for the duration of the case
(interim) or in the long term. Under Hindu
law, both spouses can claim maintenance,
but in other cases, only the wife can claim
it. The amount is discretionary and usually
based on theupge's understanding of the
needs of the wife and in some cases, the
child. There is no concept of marital
property in India. Muslim women can
claim only the dower agreed upon at the
time of marriage. The penal law provides
for a discretionary amount to hmaid by
the husband as a measure to protect against
the destitution of wives, even divorced
wives.

Guardianship and Custody

Though there is a civil law regulating
Guardianship, which also serves as the law
for Christians and Muslims, Hindu
personal lawis the only law regulating
adoption. Since it applies only to Hindus,
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we have the strange situation whereby, all
those who profess other religions, have to
approach the court as guardians of their
proposed wards and not as prospective
adoptive parents. Ured Hindu law, the
father is the natural guardian. Even though
Supreme Court has modified this by
judicial pronouncemefit by naming the
mother as guardian when the father is
absent or unable to assume guardianship,
the mother still is legally only a custad
and not a guardian of her child, when her
husband is capable of guardianship.
However, despite this, courts have tried to
treat the welfare of the child as the
paramount consideration in cases of child
support and custody.

The gender bias that penesl other
institutions reenforces and perpetuates the
discriminatory nature of the law.  All
societal institutions, family, the legal
systems, the market place, the community
and the state all are inténked and work
together to perpetuate inequalitiesthin

the system. So whenever woman engage
with the law they discover that it is not
only fails to reflect their reality and
aspirations but also that it reflects gender
bias and class bias that is endemic,
systemic and structural.

Besides law being allembracing, it is a
necessary part of any struggle to deal with
its limitations and to challenge its
gendered precepts.

Therefore the womenods
the Bar face a unique challenge. The task
before them is to utilize the precedent set
by the Visakacase to give greater meaning
to the right of equality by applying
CEDAW and thereby develop new
jurisprudence both in the field of domestic
implementation of International Law and
Womends Human Right s.

Ms. Sheila Jayaprakash

Right to Property and Inheritance

4 Gita Hariharan v RBI ( AIR 1999 SC 1149)



The right to property and the laws

governing inheritance lie within the sphere
of Family Law. These laws pertaining to

marriage, divorce, maintenance, custody,
succession, inheritance and adoption
though secular in nature have been tied to
the relgion followed by the parties. They

define the rights of the parties in the
private sphere and when rights in the
private sphere are curtailed the rights
granted in the public sphere cannot be
accessed.

Under the Constitution of India no citizen
is to bediscriminated on the ground séx.
The Preamble to the Constitution declares
to secure to all the citizens of India, social,
political and economic justice along with
equality of status and opportunity. Part Il
of the Constitution guarantees The
Fundametal Rights of the individual.
Article 14 guarantees equality before the
law and equal protection under the law.
Article 15 prohibits discrimination on the
ground of religion, race, caste, sex, or
place of birth and Article 15 (3) gives the
State the righto make special provisions
for women and children. Laws which
violate these fundamental entitlements are
ultra vires the constitution and should be
struck down but sections of Family Law
which are violative of the equal protection
of the law have continuedh our statute
books.

The laws pertaining to inheritance and the
right to property will have to be looked at
under the laws governing Hindus, Muslims
and Christians.

Under the ancient Hindu Law property
held by a woman was of 2 kinds (1)
Streedhana pragty and (2) Non
streedhana property. Streedhana property
was her absolute property. She could
alienate it and on her death it devolved on
her heirs. Norstreedhana property was
inherited from a male or a female and the
woman had no power of dispositioncaat
best she had a limited interest for her
lifetime. These ancient laws gave women a
specific right of residence and a right to
maintenance. The right to maintenance
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was linked to succession of land and the
obligation to maintain a woman devolved
on themale member who by survivorship
took the property of the deceased. This
was an inalienable right and the charge on
the property was transferred even to a
purchaser for consideration.

As the ancient texts gave way to social
legislation for the benefit of @amen the
law took away with one hand what it gave
with the other. The Widow Remarriage
Act of 1856, which was meant to protect
the rights of a Hindu widow took away the
limited property rights she inherited from
her dead husband. Earlier widows from the
lower castes had the right to remarry while
retaining the right to the property of the
deceased husband. This law was
detrimental to the rights of these women.
Under t he Hi ndu
Property Act of 1937 all schools of Hindu
Law were amended to cfem greater rights
over property to women but the right
conferred was only that of a limited estate.
The woman had no power of alienation
and on her death it reverted to the heirs of
her husband by suviourship.

The Hindu Succession Act of 1956 sought
to oodify the law pertaining to interstate
succession. Testamentary succession was
in accordance with principles laid down in
the Indian Succession Act. The changes
brought about by this Act were far
reaching and fundamental. Earlier,
property inherited by #lindu female was
only a limited estate, which on her death
would revert to the heirs of her late
husband. This concept of limited estate
was abolished under Sec 14 of The Hindu
Succession Act. It conferred rights on both
movable and immovable property. It
removed the disability of a Hindu female
to hold property as an absolute owner and
converted the limited estate held by
women at the commencement of the Act
into her absolute property. This section
comprehensively defined the word

Opropertyd partypreceived asu d e

an inheritance, at partition, as a gift,
property received in lieu of or as arrears of
maintenance and also stridhana property.

Wo manéo



Section 14 does not relate to secession but
only enlarges the limited rights of women
to ownership of property

In Tulasamma v Sesha Reddy (AIR 1977
SC 1944) Bhagwati J explaining the
reason for the inclusion of section 14 states
A it was to achieve
bringing about a change n the social and
economic position of women in Hindu
society. It was &tep in the direction of the
practical recognition of equality of the
sexes and was meant to elevate the woman
from a subservient position in the
economic field to a pedestal where she
could exercise full powers of enjoyment
and disposal of property untrameled by
artificial limitations on their right to
ownership by a society in which the will of
the dominant male prevailed to bring about
the subjugation of the opposite sex. It was
also a step to ensure the uniformity in the
law relating to the nature oli¢ ownership

of streedhana. The aim of the section was
(1) Practical recognition of the equality of
the sexes. (2) To elevate the position of
women in the economic field. (3) to
remove the artificial limitations placed on
women with reference to ownershipf

property.

The Hindu Succession Act made women
class 1 heirs and the position of a mother,
widow, daughter and widowed daughter
in-law was elevated to that of a son. The
principle of simultaneous succession i.e. of
female heirs taking a share along witie
sons was an innovation.. It undermined the
principle of survivorship, which was a
distinctive feature of the Hindu Joint
Family —system and abolished the
preference to male heirs. It was a definite
act of the legislature to improve the lot of
women andgive effect to the principle of
equality of the sexes, as enshrined in the
Constitution. The act also abolished the
disability of a widow succeeding to her
husbandds property i
conversion or unchasity. A gaarcenor i.e.
the member o& Hindu Joint Family could
now make a will. The difference between
married and unmarried daughters was
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removed and it embodied the order of
succession for stridhana property.

Further inroads were made into Hindu law
when The Hindu Succession (T.N.
Amendment) Bill 1989 introduced Sec 29

A and created a legal fiction that a

daaughter shali bedome @ eapgreererein the y

joint family akin to a son, with a right by
birth.

In spite of these amendments there is still
gender discrimination. The mother of a
Hindu mde inherits as a class 1heir while
the mother of a Hindu female stands third
in the line of inheritance only after the
heirs of a deceased somlaw. The
husband and children of a deceased Hindu
female are the classl heirs and if there is
no one belongingo this class the heirs of
her deceased husband are next in line and
only after that her mother and father.

The restriction of the right to partition by
daughters of 0 a
occupied by members
Sec 23 of the Act isat in keeping with
the spirit and tenor of the other progressive
sections. In such a property the woman has
a right but it is kept in abeyance. The right
of women to claim partition of a dwelling
house does not arise until the males decide
to divide theirrespective share. Women,
only if unmarried, widowed or deserted are
given the right to residence. The presence
of one son successfully blocks daughters
from claiming partition. It is an exception
to the general rule that succession cannot
be postponed.

This section was interpreted by the Apex
Court in Narashima Murthy V Susheelabai
and others (1996 (3) SCC 644).The Court
held that even in the case of a sole
surviving male heir the section comes into
play HAThe

the lifetime of the surviving male

heir(s)they eshowds live & ntlzeer parerdag) e |,

dwelling house and patrtition at the behest
of the female heir would render the male
heir
claim partition by the female heir is kept in
abeyance and deferretiliring the lifetime

dwel

| egi sl ature

homel ess/ shelterl
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of the male heir or till he partitions or
ceases to occupy it.

The rights of women under Tenancy and
Land laws have also been negatived. In
Sucha Singh v State (AIR 1997 P & H
162) The Punjab Security of Land Tenures
Act 1997 was hel constitutionally valid
even though the holder/owner of land was
allowed to select a separate area in respect
of an adult son but not a daughter. The
Court held that the discrimation was not
on the grounds of
daughter has to go to ahet family after
her marriage and marriage is a normal
custom universally

In Madhu Kishwar and others V State of
Bihar and others (1996 5 SCC 125 ) The
Chotanagpur Tenancy Act of 1908 was
challenged. It sought for a declaration that
the sectias which provide in favour of the
male succession to property be declared
ultra vires the Constitution. The court
refrained Afrom
provisions as such on the touchstone of
Article 14 as this would bring chaos in the
existing state of law. Aere would follow a
beeline for similar claims in diverse
situations. o

The Indian Succession Act lays down the
law pertaining to inheritance and
successiori testamentary succession for
the Hindus and both testate and interstate
for Christians. Under theHindu law a
widow or a mother inherit on par with
lineal descendants and in the absence of
any one of the group the rights of the
others are not disturbed. Under the
Christian law a widow is entitled only to
1/3% 'share, the lineal descendants
(children) teing entitled to the other 2/3r
share. When there are no children the
widow is entitled to one half and the other
half shared equally between his kindred,
i.e. brothers, sisters and father. In the event
of the father having predeceased his son
then the mb her is entitle
share. The mother of a deceased Christian
man is not entitled to any share if there are
lineal descendants and in the absence of
children she is entitled to a share only if
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avoman never

p rresidueries eadd. dthen

there is no father alive. While the Christian
faced discriminationn
owning property her position in matters of
inheritance is not on par with her Hindu
sister.

Under the Muslims Law the mode of
inheritance is fixed with 4 classes of heirs
i (1) sharers who are enttled to a
prescribed sharen the property of the
deceased (2) residuaries who are persons
who inherit the residue after the sharers

s leaxe beenu dllotted theirgprescribed 8hares

(3) distant kindred includes all blood
relations who are not sharers and
(4) unrelhte
successors (e.g. Universal legatees or
escheat to the Government ) in the absence
of all the other groups. By rules of
exclusion the claimants are determined and
the shares of the actual heirs granted by
the rules for allotment within that class. A
Muslim cannot bequeath his property by
means of a will in excess of 193f the

s t rtatak iestate. Tlek oshame oft &h &uslim

daughter is half the share of a son. The
method and the shares differ under the
Shia, Sunni and Hanafi law.

In no other facet of law is discrimation
against women so open and blatant. In
matters of employment or inequalities in
the public sphere the courts have been
quick to balance rights but in the private
sphere inequalities are left to exist. In The
State of Bombay v Narasu Mali (AIR 1952
Bombay 84) the High Court by a method
of convoluted thinki
t hough the personal
general sense it is does not fall within the
0l aws in forced used
Constitution. Since the validity of the
peronal laws is not derived by mere
legislation it does not have to conform to
the provisions of Part Il of The
Constitution.

The fundamental rights to equality before
the tlaas, twhieh i aemsbredr KBys the
Constitution should form the framework
within which the State can and should
work to remove the gender and social
inequalities that exist and have existed



between its citizens. The Courts have tried
to balance this right of equal protection of
the law with the fundamental right which

guarantees the freedom follow religious

practices of oneds c lamendeain 2002d TamibNadu griohibdgion t h e
right to religious freedom priority over all of Harassment of Women Act 2002, the
other rights. The right to equal protection  Prenatal Diagnostic Techniques
of the law and enjoyment of other rights  Regulation, Prevention and Misuse Act
guaranteed by the Constitution are violated 1994 were enacted. With all these Acts,
when religion is gien an important role are we able to really achieve what we
within the legal system. If the basic  wanted?
proposition is that fundamental rights
cannot be curtailed then they cannot be It is important that the mindset of every
curtailed in the guise of religious freedom. individual has to change and only that will
Equality does not mean the grant of rights  bring about the social change which leaves
to a group while permittinghe violation of the women with equal rights or morghits
rights of individuals who make up the and men begin to treat women on par.
group. Fundamental rights guarantee the
rights of individuals and the dignity of | would like to read out a poem that
individuals who make up the group has to underlines the horror of violence against
be upheld. Interpretation of the  women, happening everydagomewhere.
constitutional  guarantee  of equal
protection of the laws requires the Today another woman died
elimination of laws, which discriminate And not on a foreign field
not only between groups but also between  And not with a rifle strapped to her back,
individuals within these groups. Women And not with a large defense of tanks
do not inherit as women they are classified Rumbling and rolling behind her.
in accordance with their marital status
unmarried, married or widosd and each She died without CNN covering her war
status bringing with it its own handicaps She died without talk of intelligent bombs
and until these inequalities are removed And strategic targets
women will be denied their constitutional The target was simply her face, her back
entitlements. Her pregnant belly
SESSION Il T SECURITY The target was her precious flesh That was
once composed like music
OF WOMEN INSIDE AND I'n her motheroés body
OUTSIDE THE HOME
In the anthem of birth

Chairperson: Mr. R. Sekar, I.P.S The target was this life

That had lived its own dear wildness,
|l téds a great pleasur e fHadbeandved and notdoveth,er e and
you would have noticed there is a change Had danced and not danced.
in the Chairperson. As Madam Justice has
rightly said, why should only women talk A life like yours or mine
about womanbés rights, | e t That hasrstumbledapl k abou't

w 0 mas nights, too.

We started with some provisions in the
Indian Penal Code to deal with violence
against women. However, as these were
not adequate enough to address the
emerging forms of violence in society
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several Acts viz the Dowry Prohibitions
Act of 1961, Indecent Representation of
Women Prohibition Act 1986, Tamil Nadu
Prohibition Act of Eve Teasing of 1998

From a beginning
And had learned to walk
And had learned to read
And had learned to sing.

Another woman died today
Not far from where you live



Just there, next door where the tall light The same baby her parents

Falls across the pavement Walked in the night with
And listened and listened andténed
Just thee, a few steps away For her cries even while they slept
Where youbve often heard shouting,
Another woman died today. And someone has confused his rage

With this womands onl
She was the same girl
Her mother used to kiss - Carol Geneya Kaplan
The same child you dreamed
Beside in school.
| am giving some of the statistics within Tamil Nadu which shows that cruelty of the husband
against women has increased tabout 60% compared to 2002 and 2003.

Incidence of crimes against women:

Headwise incidence of reported Crimes Against Women during 2002 & 2003 along with
percentage variation are given belew:

S. No. Crime Heads 2002 2003 % Variation in
2003 over 202

1. Rape 512 557 8.79

2. Kidnapping & Abduction 720 632 -12.22

3. Dowry Death 247 220 -10.93

4, Cruelty by Husband and his Relatives 966 1555 60.97

5. Molestation 1866 2022 8.36

6. Sexual Harassment 1766 881 -50.11

7. Importation of Girls 0 1

8. Indecent Repremtation of Women 5 6 20.00

(Prohibition) Act

9. Dowry Prohibition Act 219 176 -20.00

Total 6301 6049 -4.00
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Percentage Distribution of Crime Against Women During 2003
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O Indecent Representation of Women (Prohibition) Act

Ms. Geeta Ramaseshan
Violence Against Women

The Presentation proposes to address
violence against women both the realm

of the public sphere and in the-salled
private sphere. This raises some crucial
issues in the realm of criminal law. For a
large number of women the family is a site
where  her security is completely
compromised. But violence inside the
hone is often considered to be in the realm
of the private sphere and hence outside the
purview of legislation.

In the 80s with the persistent campaign
of the womenos
were made to criminal law with the
introduction of Sections 498 (cruelty to
a married woman) and 304 B (dowry
death) to the Penal code. At the same time,
the Supreme Court introduced the concept
of breach of trust as an offence in marriage
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in cases where husbands were not handing
over the properties that belonged tteir
wives. Changes were also brought to the
Dowry Prohibition Act. A stock taking of
the implementation of these legislations
would indicate that while women are
taking recourse to the law it has left many
outside its purview. All these offences
addreswiolence within the institution of a
marriage thereby excluding a large number
of women who may not be in a marital
relationship and still face violence every
day. By the term marital relationship, |
also include women who are not able to
prove their maiages due to lack of legal
evidence. Other categories of women who
are excluded are single women in the

mo v e mdamily sucteas elderlynworoeh, sisteyseand

widows who are just a small denomination
of the larger kinship of Indian families.
Though technically under ¢h general
provisions of Penal law such women can
take recourse to the criminal justice
system, very few women come forward in



this regard. When they do the agents of the
system often advise
compromise. If one were to compare the
securly of women with that of meneven

a cursory study of partition litigation
would indicate that when men seek
recourse to the law for securing a right in
the family, it is often understood and
accepted. But women who seek action
against violators in the faily often face a
hostile system that discriminates them in a
defacto way even when dejure law offers
them limited protection.

The taking and giving of Dowry is an
offence. But the legislation exposes the
limitation of addressing a social and
economicissue as a crime. Thus dowry,
which is acceptable social behavior
suddenly, acquires the cloak of a crime
when a complaint is filed and persons who
are charged with it acquire the tag of
deviant social behavior. When the
demands of change in laws were maale
the 80s0 the womenos
the State to address not just changes in
criminal law but also changes in family
law relating to inheritance. But the State
responded only by changing criminal law.
Thus dowry which is an economic issue
linked to he status of women got linked to
dowry death which is crime. A sevgear
cut off period was provided for complaints
of such nature. In the process a large
number of violence against women in the
family such as honor deaths in the case of
inter-caste mareges, acid attacks on
young women and deaths due to other
factors apart from dowry got excluded
from the special category of crimes against
women. And as indicated earlier other
women from the family have been
excluded. The cut off year of seven years
hasalso not had a reasonable nexus with
the object, as there is no indication that
violence in a marriage even if it is linked
to dowry stops after seven years.

In the public sphere, rape and sexual
harassment are two instances of violence
that affect the smirity of women outside

the home. The definition of rape has been
the subject of much discussion. Suffice it
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to say that it is very narrow in scope

habireg rome iato eXistehge & Hitndred and d

fifty years ago. While there is a campaign
to change the law fromne of rape to
sexual assault, the implementation of the
law leaves much to be desired. The subject
is very vast and | will limit myself to the
practice of crossexamination followed in
trial courts. Despite the Supreme Court
asserting that a victim/sunav of rape is
not an accomplice the cresgamination
follows the same pattern of expecting her
to speak explicitly of an act in a culture,
which prohibits women from expressing
themselves in such a way. It acts as a
doubleedged weapon as when a woman
does muster courage to speak about the
violence she is often thought of as
Ai mmoral 6 adding di
The problem o f convictions in cases of
rape are that it is often viewed as a crime
of passion by all the actors of the criminal
justice systemrather than as violence
against women. The term sexual
liarassroentedoes mot exish in tthe dPenal
code. It has formed part of our vocabulary
because of the judgment of the Supreme
Court in Visakabs
Court defined sexual harassment in the
workplace. The Penal code uses the term
outraging the modesty that is fraught with
difficulties.
problematicc. How do we determine
modesty and most important of all, who
determines it? There has even been a case
where a cod has held that an attempt to
rape a baby could not be sustained because
babies have no modesty!

There are many other areas where the
security of women is compromised as in
trafficking. But trafficking is a separate
issue and | do not wish to delve intdor
lack of time.

| do not underscore the benefits of these
legislations many of which have evolved
due to sustained
movement. | am raising only a few issues
here to highlight the problematic areas in
which criminal law operateand would
stress that more and more recourse to
criminal law without addressing other

case
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areas will only be counter productive.
Apart from this while programs on gender
sensitisation, monitoring and campaigns
are very essential and their importance can
neverbe underscored what has to be given
serious consideration is that one must have
a realistic and holistic overview of the
criminal justice system. The system as it
exists today is crumbling under its weight.
There are increasing allegations of
corruptionand abuse of power. To expect
the same system to
women is a tall order. What we need to
also address is measures to strengthen our
civil laws at the same time. For the
strength of a civilized society rests in
having a strong structuref civil law
which is unfortunately very weak in India
both in the substantial and
proceduralrealm.

Ms. Rashmi Bhure

Silence, Suffering, Struggle: Sexual
Harassment of Women at the Work
Place in India

Traditionally in
corfined to three GsCleaning, Cooking
and Child Care. Women were labelled as
homemakers. Women were the deprived
section of the Indian society. Serious
attempts were made in India after
independence to elevate the status of
women. The makers of the constibn
took the first step in this direction by
recognizing equal status of women. They
guaranteed gender equality (includes
protection from sexual harassment and
right to work with dignity, which is a
universally recognized basic human right)
and justicen the Preamble itself as well as
in Articles 14, 15 and 16 with the
emphasis on equality of men and women
before law, prohibition of discrimination
on O0ground of religi
place of birth or any of them and equality
of opportunity in maers of public
empl oyment 6. Further
enactments have undoubtedly empowered
Indian women with juridical equality.
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Educational facilities were made available

to women and initially a few urban women
could take the advantage of these ftiei.
Techne social changes  provided
opportunity for women not only to get
modern education but also unfurl the new
avenues for gainful employment outside
their homes. In the recent years increasing
number of educated women have started
accepting occupanal roles of varied
nature. More women are seen competing
ith Imierv ia non tiaditiorealt seatoescand t o
women are also holding the decision
maki ng post s. Thi s
status in last five decades has brought a
new awareness about their position as wel
as their resistance to exploitative social
order. The women are now coming out of
the stereotypes of
struggling to be in the new role of
Omanager so out si de t
change in womends ori
in forefront her dence, suffering and
struggle inside the four walls of the house
and also outside the house.

The present paper is confined to the
contemporary  problem of sexual
harassment faced by women in India at the
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while the problem of sexual harassment
faced by women is universal in nature but
the solution to the problem may not be
universal. Since the problems of Indian
workingwomen have their roots in the
social and cultural traditions of India, so
the issue of sexualamassment of Indian
women at workplace has to be viewed
within ~ the  specific  sociaultural
parameters of the Indian society. The

concept of 6chastityo
l ndian OHindudbé culture
harassment issue contextually very

different than the western countries where

the code of Ochastityd
as rigorously as that in India. Moreover,

the paper discusses certain important
measures ta beetgken coaasoid eand taskéex o r
the problem of sexual harassment.

Revew of biteratiges | v e | egal

It was duri ng |l at e 19706s
scientists in the West started conducting






